REVISION TEST PAPER:
CAP-II: PAPER 3 – CORPORATE & OTHER LAWS

Companies Act, 2063
1) Give your opinion on each case based on the Provisions of Companies Act, 2063.
A. Aaditya Motors Limited was established on 2071.07.01 with the paid capital of Rs. 7 million.
Answer: As per Section 11(1) of the Companies Act, 2063 to establish a public limited company requires
the paid up capital of rupees 10 million; however, sub section (2) of the section envisaged that if any
public limited company was established earlier before the Act came into effect i.e. 2063.07.24, then the
capital shall be increased to 10 million up 2065.06.2065.
Accordingly, Aaditya Motors Limited was established as on 2071.07.01 with rupees 7 million paid up
capital is not valid as per the requirement of Section 11(1) of the Companies Act, 2063.
B. Palpa Bank Limited wishes to establish itself with Rs. 50 million paid up capital as an “A” class
licensed financial institution.
Answer: Here, Palpa Bank Limited, a national level ‘A’ class bank and hence, falls in the category of
public company. It is also governed by Bank and Financial Institution Act, 2063. The Monetary Policy of
the Nepal Rastra Bank for fiscal year 2072/73 requires the paid up capital of "A" class commercial bank
to be minimum of Rs. 8,000 million. Hence, Palpa Bank Limited shall not establish with the paid up
capital of Rs. 50 million.
C. Capital Stock Exchange Private Limited wishes to establish as a stock exchange with Rs. 50 million
paid up capital.
Answer: As per section 12 of the Companies Act, 2063, notwithstanding anything mentioned in the Act,
company operating in the areas of banking transactions, financial transactions, insurance business,
stock exchange business, pension fund or mutual fund or company operating other business or
transaction as prescribed must be established as public limited company.
Accordingly, capital stock Exchange Private Limited; being a company dealing in stock exchange
business shall not be established as private limited company though the capital requirement of public
company as per the companies Act, 2063 and Securities Act, 2063 has met.
D. Ram construction Private Limited wants to open partnership firm with Hari and Shyam.
Answer: Section 10 is the clause that should be abide by the companies registered under Companies
Act, 2063 in addition to those set forth in Memorandum of Association and Articles of Association.
Section 10 (e) of Companies Act, 2063 states that a company shall not open a partnership or private
firm. Hence, Ram Construction Private Limited cannot open a partnership firm with Hari and Shyam.
E. Hanuman Construction Private Limited sold its share by public offering to subscribe its share.
Answer: Section 10 of Companies Act, 2063 is the clause that should be abide by the companies
registered under Companies Act, 2063 in addition to those set forth in Memorandum of Association
and Articles of Association. Section 10 (c) of Companies Act, 2063 states that a private company shall
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not sell its shares and debentures publicly, hence, Hanuman Construction Private Limited cannot sell its
shares publicly.
F. Pramod, a promoter of a public company wants to subscribe 300 shares of the company to become
a promoter of the company, however, Articles of the company states that at least 500 shares
required to become a promoter.
Answer: Section 19 of the Companies Act, 2063 states that every promoters of the company shall affix
their signatures in Memorandum of Association and Articles of Association mentioning shares
undertaken to subscribe by them. Section 19(3) states that each promoter shall undertake to subscribe
the shares as mentioned in Articles of Association and at least 100 shares, if Articles of Association does
not mention. Here, in this Articles of Association mention that at least 500 shares require to subscribe
to become a promoter, Pramod cannot become promoter by subscribing only 300 shares.
G. Consensus agreement of Baneshwor Private Limited states that there shall not be held meeting of
the Board of Directors and Annual General Meeting. Does such agreement is valid?
Answer: If consensus agreement clearly states there shall not be Board of Directors and Annual General
Meeting shall not be held by the consensus agreement of the promoters of the private company is valid
one. Section 145 of Companies Act, 2063 states that if consensus agreement provides that there shall
not be Board of Directors and Annual General Meeting, such agreement is valid between the promoters
of the company; however, consensus agreement shall also state that who shall perform the functions of
be Board of Directors and Annual General Meeting in the absence of such meetings.
H. Company not for profit distribution is established with the objectives to earn profit.
Answer: As per Section 3 (1) of Companies Act 2063, any person desirous of undertaking any enterprise
with profit motive may, either singly or jointly with others, incorporate a company for the attainment of
one or more objectives set forth in the Memorandum of Association . Here, not for profit company can also
establish with an objective of profit earnings; however, they shall not distribute profit in any manner.

I. Financial statements of a public company contain only the signatures of a chairperson and a
director out of 7 Board of Directors. Can that company issue financial statements for shareholders?
Answer: Audited financial statements of the company shall have to be approved by the Board of
Directors and signed by the Chairperson of the Board of Directors and at least one director. After
approval of the financial statements by the Board of Directors; it is authorized for issue to the
shareholders and general public. (Refer: Section 108 (7) of Companies Act, 2063.)
J Shareholder of a company has casted vote as per one shareholder one vote in election of Board of
Directors its Annual General Meeting.
Answer: Except otherwise provided in the AOA, on a poll of election of directors, every shareholders
shall be entitled to cast vote on the basis of number of shares held multiplying the number of shares
held by each shareholders. The voting in the election of Board of Directors is inconsistent with the
provisions of the Companies Act, 2063.

2) ABC Private Limited Company is a private company having five members only. All the members of
the company were going by car to Dharan in relation to some business. An accident took place
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and all of them died. Answer with reasons, under the Companies Act, 2063 whether existence of
the company has also come to the end?
Answer:
Company's life does not depend upon the death, insolvency or retirement of any or all shareholders or
directors. Provision for transferability or transmission of the share helps to preserve the perpetual
existence of a company. Law creates company and law alone can dissolve it. Shareholders may come
and go but the company can go on forever. Death of all the shareholders of the company does not
affect the continuity of the company. As per Section 7 of the Companies Act, 2063 company
incorporated shall be an autonomous and body corporate with perpetual succession. In such case, ABC
Private Limited does not cease to exist. By way of transmission of shares, shares are transmitted to
their legal representatives. The company ceases to exist only on the winding up of the company.
Therefore, even with the death of all shareholders of ABC Private Limited does not cease to exist.

3) A Company was in the process of incorporation. Promoters of the company signed an agreement
for the purchase of certain furniture for the company and payment was to be made to the
suppliers of furniture by the company after incorporation. The company was incorporated and
the furniture was used by it. Shortly after incorporation, the company went into liquidation and
the debt could not he paid by the company for the recovery of money. Examine whether
promoters can he held liable or company be liable for payment under the following situation:
i. In case of a Public Limited Company?
ii. In case of a Private Limited Company?
Answer:
Section 17 (1) of Companies Act, 2063 states that a contract made prior to the incorporation of a
company shall be a proposed contract only and such contract shall not be binding on the Company.
Section 17(2) states that if prior to the incorporation of a company, any person carries on any
transaction or borrows moneys on behalf of the company, such person shall be personally liable for any
contract related with the transaction so carried on.
Further a company cannot ratify a contract entered into by the promoters on its behalf before its
incorporation. Therefore it cannot ratify a contract entered into by the promoters on its behalf before
its incorporation. Therefore, it cannot by adoption or ratification obtain the benefit of the contract
purported to have been made on its behalf before it came into existence as ratification by the company
when formed is legally impossible. The doctrine of ratification applies only of an agent contracts for a
principal who is in existence and who is competent to contract at the time of contract by the agent. The
company can if it desires, enter into a new contract, after its incorporation with the other party. The
contract may be on the same basis and terms as given in the pre-incorporation contract made by the
promoters.
Based on above:
i)
In case of public company: If Memorandum of Association of the company mentions that
company shall bear the expenses held on pre-incorporation. It shall be the responsibility of the
company. Similarly, if company adopts pre-incorporation contract through its acceptance, conduct and
behavior, company shall be liable. In other case, persons who sign on behalf of the proposed company
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shall have to take personal responsibility. In this case, company has accepted the contract through the
use of the furniture purchased by the proposed company.
ii)
In case of private company: Pre incorporation contract shall be dealt by the provisions as
mentioned in Memorandum of Association, Articles of Association and Consensus Agreement.

4) Explain clearly the doctrine of ‘indoor management’ as applicable in cases of companies
registered under the Companies Act, 2063. Explain the circumstances in which an outsider dealing
with the company cannot claim any relief on the ground of ‘indoor management’.
Answer:
One limitation to the doctrine of constructive notice of the Memorandum and Articles of a company is
the doctrine of indoor management. According to the doctrine of indoor management ,the outsider,
dealing with the company are entitled to assume that as far as the internal proceedings of the company
are concerned, everything has been regularly done. They are bound to rend the registered documents
and to see that the proposed dealing is not inconsistent therewith, but they are not bound to do more,
they need not inquire into the regularity of the internal proceedings as required by the memorandum
and articles. The limitation of the doctrine of constructive notice is known as the ‘Doctrine of indoor
management’, popularly known as rule in Royal British Bank vs Turquand. Thus the doctrine of indoor
management aims to protect outsiders against the company.
Exceptions:
In the following circumstances an outsider dealing with the company cannot claim any relief on the
ground of indoor management
i.

ii.

iii.

iv.

v.

Knowledge of irregularly: Where a person dealing with the company has actual or constructive
notice of the irregularity as regard internal management, he cannot claim the benefit under the
rule of indoor management.
Negligence: where a person dealing with the company could discover the irregularity if he had
made proper inquiries, he cannot claim benefit of the rule of indoor management. The
protection of the rule is also not available where the circumstance surrounding the contract-are
so suspicious as to invite inquiry, and the outsider dealing with the company does not make
proper inquiry.
Act void ab initio and forgery: where the acts done in the name of a company are void ab initio,
the doctrine of indoor management does not apply. The doctrine applies only to irregularities
that otherwise might affect a genuine transaction; it does not apply to a forgery. A company can
never be held liable for forgeries committed by its officers.
Acts outside the scope of apparent authority: if an officer of a company enters into a contract
with a third party and if the act of the officer is beyond the scope of his authority, the company
not bound.
A person having no knowledge of Articles of Association cannot seek protection under indoor
management.

5) Explain the meaning of ‘transmission of shares” under the Companies Act, 2063. In what ways is
"transmission of shares" different from “transfer of shares”?
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Answer
Transmission and transfer of shares: Under section 153 (1) of the Companies Act, 2053, transmission of
shares takes place when shares are transferred under the operation of law, either on the death of the
registered shareholder or on his being adjudged as insolvent. Upon the death, the shares of the
deceased vest in his executors or administrators and the estate becomes liable for calls if the shares are
not fully paid up. In the like manner the official assignee or the receiver, as the case may be, is also
entitled to be registered as a member in the place of shareholder who has been adjudged as insolvent.
Distinction between transfer and transmission of shares
Transfer of shares

Transmission of shares

1. It is affected by a voluntary/deliberate act of the
parties.
2. It takes place for consideration.
3. The transferor has to execute a valid instrument of
transfer.
4. As soon as the transfer is complete, the liability of the
transferor ceases.

1. It takes place by operation of law e.g. due to death,
insolvency or lunacy of a member.
2. No considerations is involved.
3. There is no prescribed instrument of transfer.
4. Shares continue to be subject to the original
liabilities.

6) What is the provision relating to interim dividend?
Answer:
As per Section 182 (7) of Companies Act, 2063 interim dividend can be declared by the Board of
Directors; however, same to be approved by the general meeting of the shareholders of the company.
Interim dividend is declared when Annual General Meeting of the company is not held on time. Before
declaration of the interim dividend following provisions shall have to be fulfilled:
 Declaration of the interim dividend is authorized by the Articles of Association.
 Interim dividend is declared from previous year's profit.
 Previous year's financial statements have been certified by auditor.
 Previous year's financial statements have been approved by Board of Directors.
7) Mention the procedures to change objectives clause of Memorandum of Association.
Answer: Section 23 of Companies Act, 2063 states the procedures to amend Memorandum of
Association and Articles of Association of the company. To amend the objectives of the company
special resolution to be adopted by the general meeting of the company; however, if any shareholder
who is not satisfied with an amendment made to the objectives of the company may on fulfilling the
following requirements, file a petition, setting out the reasons therefore, in the court to have that
amendment declared null and void.
Information of amendment to ROC
Filing a petition to court

Petition up to When?
Notice of petition

Court May decide

Information of amendment by ROC

Within 30 days from the date of resolution
If a or shareholders holding at least five percent shares of the paidup capital except the shareholders who consent to or vote for the
amendment or alteration can make a petition to the court.
Within 21 days from the date of resolution
Should be given to Company as well unless petition will not hear;
however, if company refuse to get information and court believes
that, petition can be hear.
(a) Declaring the amendment fully or partially valid or void.
(b) Requiring the company to subscribe for a reasonable value of
the shares of dissatisfied shareholders and
(c) Buy back of shares as per section 61 of the Act.
Within 7 days after receipt of information
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Where an order is issued by the court to fully or partly void the decision made by the company to
amend its objectives, the company shall not be entitled to amend its MOA or AOA in that matter
without permission of the court or in a manner contrary to the order of the court.
When objectives are amended by the court's decisions it shall be considered as same were made by the
general meeting of the company on its own.
8) What do you mean by allotment of shares? Write down the process of allotment of shares as per
Companies Act, 2063.
Answer: When there are a lot of shares subscribed by the general public than the issued share capital,
there arises allotment of shares. Public company shall issue its share through the issuance of
prospectus. General public subscribes shares based on the prospectus. At the time of issue of shares
company must issue shares through securities dealer. At the time of issue of shares provision of
underwriter must be made by the company. Company shall have to allot shares within 3 months from
the date of closure of share issue. After the shares subscription by the general public, there may arises
two situations.
i. Under Subscription
 If general public subscribes less than 50% of issued shares including underwriter's commitment. If
this circumstances allotment cannot made. If company applies to Registrar of Company to extend
time limit, Registrar of Company extends time limit up to three months. Even in extended time,
minimum subscription of 50% has not subscribed, amount have to refund to the applicant.
 If general public subscribes exceeding 50% and between 100% of issued share capital including
underwriter's commitment; allotment can be made to the all the applicants based on application
received.
ii. Over Subscription
If general public subscribes exceeding 100% of issued share capital. Allotment shall have to be made
based on pro rata allotment or other conditions as approved by Securities Exchange Board of Nepal.
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Bank and Financial Institutions Act, 2063
9) Mention the criteria need to fulfill for buyback of its own shares by bank and financial
institutions.
Answer:
Section 10 of the Bank and Financial Institutions Act, 2063; no bank or financial institution shall
purchase its own shares (buy-back) or lend money against security of its own shares; however, if it
meets following conditions can buyback of shares after obtaining approval from Registrar of Companies
and Nepal Rastra Bank.
Financial Condition:
(a)

Buy back amount is not more than 20% of the total paid up capital and general reserve fund of
that bank or financial institution.

(b)

Debt to equity ratio shall not exceed 2:1 after the buyback of shares.

Other Conditions:
(a)

If the shares issued are fully paid up;

(b)

If the shares issued have already been listed in the Securities Board;

(c)

If the buy-back of shares is authorized by the Articles of Association;

(d)

If a special resolution has been adopted at the general meeting for buy-back;

(e)

If the buy-back of shares is not in contravention of the directives issued from time to time by
Nepal Rastra Bank and Registrar of Companies.
The general meeting which has decided to buy back shares must mention the following matters
too:

(a)

The reason and necessity for the buy-back of shares;

(b)

A statement of the evaluation of possible impacts on the financial situation of the bank or
financial institution as a result of the buy-back of shares;

(c)

The class and number of shares intended to be bought back;

(d)

The maximum or minimum amount required to buy back shares and source of such amount;

(e)

The time limit for the buy-back of shares;

(f)

The mode of the buy-back of shares;

(g)

Such other necessary matters as specified by Nepal Rastra Bank and as required to be disclosed
under the laws in force, in respect of the buy-back of shares.

Completion of Buyback:
Within six months after the date of receipt of such approval or twelve months of the adoption of a
special resolution at the general meeting whichever occurs later.
Manner of Buyback:
(a)

Purchasing from the stock exchange;
Page 59 of 162

RTP-CAP II –December @ICAN

www.auditnca.com

(b)

Purchasing from the concerned employees of the bank or financial institution the shares allotted
to them;

(c)

Purchasing from the existing shareholders on a proportionate basis.

Establishment of Capital Redemption Reserve Fund:
A separate Capital Redemption Reserve Fund (CRRF) to which a sum equal to the nominal value of the
shares bought back shall be transferred; and the amount of such fund shall be maintained as if it were
the paid-up capital.
Cancellation of buyback of shares:
BFIs shall cancel the shares so bought back within 120 days of the date of such buy-back.
10) Mention Restriction to distribute dividend by Bank and Financial Institutions:
Answer:
As per Section 46 of Bank and Financial Institutions Act, 2063 before declaration of dividend by bank
and financial institutions following conditions need to fulfill:
 Recovered all of its preliminary expenses;
 Recovered all of its losses sustained by it until the previous year;
 Amount shall have to set aside for capital fund;
 Amount shall have to set aside for risk bearing fund;
 Amount shall have to set aside for general reserve fund;
 Shares set aside for public issue are issued and fully paid up,
 Before declaration and distribution of dividend, approval of Neal Rastra Bank requires.
11) General Reserve Fund:
Answer:
Every licensed bank and financial institution must maintain a general reserve fund. At least 20% of the
net profit of each year shall be kept on being credited to such fund until the amount of general reserve
fund doubles the paid-up capital. The amount credited to the reserve fund of a licensed institution, may
not be invested or transferred to any other head without prior approval of Nepal Rastra Bank.

12) Conversion of licensed institution of lower class into licensed institution of higher class:
Answer:
Every licensed institution of a lower class which meets all of the following conditions may, with
approval of Nepal Rastra Bank, be converted into a licensed institution of a higher class:
Capital Requirement: If it has capital prescribed by the Nepal Rastra Bank for a licensed institution of
higher class;
Profit Requirement: If it has been able to earn profits since five consecutive years;
Non Performing Loan: If it's total non-performing loan is within the limit prescribed by Nepal Rastra
Bank;
Other Conditions: If it has met all conditions as prescribed by the Nepal Rastra Bank.
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If, on receipt of the approval, the concerned licensed institution is required to amend its Memorandum
of Association and Articles of Association to carry on the financial transactions of higher class, it shall
amend the same in accordance with the laws in force and make an application to the Nepal Rastra Bank
to obtain the license of higher class.
13) Mention the procedures of merger of bank and financial institutions as per Bank and Financial
Institutions Act, 2063.
Answer:
Section 77 of Bank and Financial Institutions Act, 2063 states about the procedures for merger as
follows:
Joint application for approval of merger:
If any licensed institution wishes to be merged with or merging another licensed institution, the
merging and merged licensed institutions shall adopt a special resolution to that effect in their
respective general meetings and make a joint application, setting out the following matters, to the
Nepal Rastra Bank for approval:
(a) Audit report of the last fiscal year of the merging licensed institution, along with its audited balance
sheet, profit and loss account, cash flow statement and other financial statements;
(b) A copy of the written consent of the creditors of merging and merged licensed institutions;
(c) Valuation of the movable and immovable properties of, and actual details of the assets and liabilities
of merging licensed institution;
(d) A copy of the decision as to the employees of merging licensed institution;
(e) Such other necessary matters as prescribed by Nepal Rastra Bank in relation to the merger of
licensed institutions.
Approval by Nepal Rastra Bank:
If an application is made for approval, Nepal Rastra Bank shall examine the documents and returns
attached with the application and decide whether or not to grant approval for merger of licensed
institutions with each other and give information thereof to concerned licensed institutions within 45
days, and within a period of additional 15 days if the Nepal Rastra Bank has demanded any returns or
documents in the course of making decision.
Approval for merger shall not granted for: if it sees that the merger of such licensed institutions is
likely


To create an environment of unhealthy competition or



To give rise to the monopoly or



Controlled practices of any licensed institution in the financial sector.

Assets and Liabilities of Merging Bank and Financial Institutions:
On receipt of an approval from Nepal Rastra Bank, all the assets and liabilities of the merging licensed
institution shall be transferred to the merged licensed institution.
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Nepal Rastra Bank Act, 2058
14) What are the privileges and facilities of Nepal Rastra Bank?
Answer:
As per Section 8 of Nepal Rastra Bank Act 2058, following privileges and facilities shall be allowed to
Nepal Rastra Bank:


Exemption from all types of taxes, fees and charges on incomes, capital transactions, houses,
land, assets etc.;



No requirement of revenue stamps on any of the documents relating to the Nepal Rastra Bank;



There would be no tax, fee, charge, duty on the export and import of bank notes, coins, gold,
silver and the paper, metal, chemicals, and other materials to be used for printing bank notes and
minting coins.

15) Can a practicing chartered accountant having 20 years of experience be qualified to become a
deputy governor? Who appoints deputy governor? What is the tenure of deputy governor?
Answer:
Qualification of Deputy Governor:
No. A practicing chartered accountant having 20 years of experience cannot become deputy governor
of Nepal Rastra Bank. To become a deputy governor he must be a special class officer of the Nepal
Rastra Bank.
Who appoints deputy Governor?
Government of Nepal shall appoint deputy governor on the basis of recommendation made by
Governor. Governor shall recommend the double the number of vacant positions from the special class
officer of NRB on the basis of their performance and capability.
Tenure of Deputy Governor and reappointment:


Deputy Governor shall have tenure of 5 years.



Government of Nepal may, reappoint the retiring directors for any term, if it is deemed necessary

16) Mention disqualifications criteria to become Board of Directors of NRB.
Answer:
As per Section 21 of Nepal Rastra Bank Act, 2058 none of the following persons shall be eligible for
appointment to the office of the Governor, Deputy Governor and Director of Nepal Rastra Bank:(a)

Member or official of a political party, or

(b)

The person blacklisted in relation to transaction with a commercial bank or financial institution, or

(c)

An official currently engaged in any commercial bank or financial institution, or

(d)

A person having five percent or more shares or voting right in a Commercial Bank or financial
institution, or

(e)

A person rendered bankrupt for being unable to pay debts to creditors, or
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(f)

A insane person, or

(g)

A person convicted by a court in an offence involving moral turpitude.
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Securities Act, 2063
17) Out of 7 members of the Securities Exchange Board of Nepal, six members except chairperson
have decided to remove chairperson from the Board. Give your opinion based on Securities Act,
2063.
Answer:
As per Section 7 of Securities Act, 2063 Government of Nepal shall appoint the chairperson of the
Securities Exchange Board of Nepal to act as the chief administrator and to perform day to day business
of the Board. Government of Nepal shall appoint to the office of chairperson an appropriate person
from amongst the renowned persons who have obtained at least master's degree and gained at least
seven years of experience in the field of stock exchange, management, capital market development,
economics, finance commerce, management or law.
There shall be formed a committee under the convenorship of the member of National Planning
Commission responsible for the concerned sector and consisting of the Secretary at the Ministry of
Finance and an expert in the field of securities as its members, for recommending a name for the
purpose of appointment of chairperson. While, recommending a name for chairperson
Recommendation Committee recommends names of at least three persons who have possessed the
qualification. In this way chairperson of Securities Exchange Board of Nepal has been appointed.
Removal of Chairperson:
Conditions for Removal:
 Chairperson commits any act or action contrary to the interests of the Securities Exchange Board of
Nepal or
 Chairperson commits any act or action contrary to the interests of the development of capital market
or
 Chairperson commits any act or action contrary to the interests of causes any loss and damage to the
Securities Exchange Board of Nepal
Appointment of Inquiry Committee:
Before removal of chairperson, Government of Nepal may form an inquiry committee and on
recommendation of such a committee, remove him or her from the office of the chairperson. Provided
that prior to removal from his or her office, the Chairperson shall be provided with appropriate
opportunity to defend him/ her.
Majority decisions of the members shall be valid only in case of the decisions of the meeting of
Securities Exchange Board of Nepal; however, for the removal of members appointing authority only
can remove the Board of Directors.
Conclusion:
Majority decisions of the members cannot remove chairperson of Securities Exchange Board of Nepal.
Only the appointing authority i.e. Government of Nepal by forming an inquiry committee and giving
reasonable opportunity to defend to the chairperson can remove from the post.
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18) When Prospectus need not be issued by the Company before public issue?
Answer:
A body corporate shall have to get a prospectus approved by the Securities Exchange Board of Nepal
for making public issue of securities and publish the prospectus for information to all the concerned.
While publishing prospectus, prospectus shall also mention the place where the general public can
obtain or inspect the prospectus.
It shall not be required to issue a prospectus to issue the following securities:
(a)
(b)
(c)
(d)
(e)

Securities issued by the Nepal Rastra Bank,
Securities issued against the full guarantee of the Government of Nepal,
Securities proposed to be sold to up to fifty persons at a time,
Securities issued to own workers or employees,
Securities permitted by the Board as to issue and sell without issuing a prospectus.

19) What do you mean by Business Standards?
Answer:
As per Section 76 of Securities Act, 2063; Securities business person shall, in carrying on the securities
business, observe the following business principles:(a)
(b)
(c)
(d)
(e)
(f)

(g)
(h)
(i)
(j)
20)

To maintain the operation of securities business fair and of high standards,
To carry on the securities business with proper skills, care and hard working,
To keep on the higher standard of stock exchanges,
To obtain information from customers as to their objective to make investment and provide
services accordingly,
To provide such information and advice as may be required for customers to make decision on
investment in securities,
To avoid conflicts of own interests with the interests of customers and, in the event of the
existence of such situation, to disclose that matter to customers and carry on the securities
business having regard to the interest of customers,
To make such provisions as may be necessary to fulfill commitments made in relation to the
securities business,
To properly maintain records relating to the securities business,
To provide necessary training to employees in order to prepare skilled human resources for the
operation of the securities business,
To observe such other principle as prescribed in relation to the operation of the securities
business.
Mention types of securities business as per relevant provision of the Securities Act, 2063.

Answer:
As per Section 63 of Securities Act, 2063 securities business shall be divided into the following
types:(a) Securities brokerage,
(b) Securities trade,
(c) Issue and sales management,
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(d) Investment management,
(e) Investment consultancy service,
(f) Collective investment fund management,
(g) Securities registration or securities central deposit service or custodial service,
(h) Service relating to the settlement of the account of securities transactions,
(i) Market maker,
(j) Such other business specified by the SEBON as a securities business.
21) Mention when Board of Directors signing on the prospectus shall not become liable for the false
matters in the prospectus?
Answer:
Who shall be liable for false matters in the prospectus?
Where any person subscribes for any securities on the faith of the matters set down in the prospectus
subsequently sustains any loss or damage by the reason that the matters set down in the prospectus
have been set down with mala fide intention or untrue or false statements have been included therein
knowingly, body corporate, board of directors or experts preparing the prospectus shall be liable to
pay compensation for such loss or damage.
When Board of Directors shall not liable for matters contained in prospectus?





He/she has resigned prior to making a decision on the matters set down in the prospectus with
ulterior motive or knowingly or
He/she did not know that the prospectus was untrue and prove in the court of law or
Board of Directors on becoming aware of the false matters in the prospectus reigns and inform
to general public that prospectus contain false matters or
For the portion of expert's opinion/statement etc, expert shall become responsible if
calculations has wrongly made.

22) What do you mean by false trading as per Securities Act, 2063? What are the punishments for
person involved in false trading?
Answer:
As per Section 94 of Securities Act, 2063, if following trading is done, such a trading shall be deemed to
be a fake or false trading:
 The actual ownership is not changed, even though the purchase or sale of securities is done
directly or indirectly.


An offer is made to purchase or sell securities on the line of same price upon knowing the price
offered by another for sale or purchase.

Punishment for persons involved in false trading:


Fine of Rs. 50,000 to Rs. 100,000 or with imprisonment for a term not exceeding one year or
with both and



If anyone has suffered any loss or damage from such an act, such loss or damage has also to be
recovered from persons involved in false trading.
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Nepal Chartered Accountants Act, 2053
23) Mention duties, responsibilities and powers of the Disciplinary Committee.
Answer: Under Rule 68 of Nepal Chartered Accountants, Regulation, 2061 duties, responsibilities and
powers of the disciplinary committee in addition to those provided by the Section 14 of the Nepal
Chartered Accountants Act, 2053 shall be as followings:
 To investigate the complaint filed by a member under sub-article (1) of article 35 of Nepal Chartered
Accountants Act, 2053 or forwarded by the council,
 To receive the service of the legal advisor or a related expert,
 To recommend for action/ penalty with findings if the complaint is found based on facts and subject
to penalty according to sub-article (5) of article 14 of the Nepal Chartered Accountants Act, 2053,
 To report the council to close the complaint if after investigation not found based on facts or to
recommend action against the complainer if found filed with malafide intention.
 To perform other duties fixed or delegated to do.

24) The respondent 'A' registered auditor issued audit report without being legally appointed as
auditor and without verifying books of accounts, knowing that the company has another legally
appointed statutory auditor. He pleaded that he issued the audit report on request for visa
processing and that report had not harmed anybody, and that it was his mistake and that he will
not repeat such mistakes in futures.
Answer:
The respondent was found compromising the provisions of Section 34 (9) of Nepal Chartered
Accountants Act, 2053 which requires the members holding certificate of practice shall not certify any
financial statements or give report of any type until they or their partner or employee check and verify
it. He was also found compromising that members holding certificate of practice shall discharge their
duties with due care in the course of their profession and shall draw attention of all concerned to all
materials facts which are or have taken place contrary to the prevailing law and do not comply with
generally accepted principles of auditing. Further he was found compromising the codes of ethics on
these grounds the registered auditor was held guilty of professional misconduct.

Audit Act, 2048
25) Office of the Auditor General appointed Umesh & Associates, chartered accountancy firm, as an
assistant auditor to conduct the audit of a corporation fully owned by Government of Nepal. Mr.
Umesh, proprietor of the firm thinks that he shall have to audit independently. Mr. Umesh
started to bargain for the remuneration with the client. Can he perform audit independently and
ask remuneration from client? Give your opinion based on relevant provisions of the Act.
Answer:
Background of the Case:
Umesh & Associates, a chartered accountancy firm has been appointed as an assistant auditor to
conduct the audit of a government corporation. Here the final responsibility of audit of government
office lies with the office of auditor general, a constitutional body. Mr. Umesh thinks that he can firm
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independently based on the independence, integrity principle of the auditing. This case is related with
the Audit Act, 2048.
Provision of Audit Act, 2048:
Section 7 of Audit Act, 2048 states that the audit of corporate body wholly owned by Government of
Nepal shall be audited by Auditor General; however, if Auditor General has time and resources
constraints, he/she may appoint license holder auditors under the prevailing law as an assistant. The
assistant appointed shall act under the direction, supervision and control of Auditor General. Mr.
Umesh cannot do the audit independently, since he has been appointed as an assistant auditor of
Auditor General.
Similarly, remuneration of such an assistant auditor shall be fixed by Auditor General keeping in view of
volume of financial transactions, status of accounts, number of branches, work load etc. and paid by
client. Here in this case by the corporation wholly owned by Government of Nepal.
Conclusion:
Mr. Umesh cannot do the audit independently, since his appointment is to assist the work of Auditor
General. Similarly, as per the Audit Act, 2048, Mr. Umesh shall have to function under the direction,
supervision and control of Auditor General and cannot function independently.
Fee to be received by Mr. Umesh shall be fixed by Auditor General and paid by the concerned
organization means corporate body fully owned by Government of Nepal.
26) Mention Qualification of Auditor General and appointment of Auditor General:
Answer:
Qualification of Auditor General:
 Having experience in the special class of Government of Nepal or having at least 20 years of
experience in audit related work after having obtained a bachelor's degree in management,
commerce or accounting from recognized university by the Government of Nepal or having passed a
chartered accountancy examination;
 Not being a member of any political party at the time of appointment;
 Having attained the age of 45 years; and
 Being of high moral character.
Appointment of Auditor General:
The prime minister shall, on the recommendation of the Constitutional Council, appoint Auditor
General. The term of office of the Auditor General shall be six years from the date of appointment.
27) Write Short Notes on Propriety Audit:
Answer:
Office of the Auditor General shall have to conduct the audit in view of economy, efficiency,
effectiveness, regularity and propriety. Propriety audit means to audit from the eyes of proprietor. If
the expenses or authorizations shall have to incur; expenses or authorization shall be made or not if the
person making expenses or giving authorizations etc. for his/ her own business. As per Audit Act, 2048
following matters to be audited at the time of audit of government offices:
Page 68 of 162

RTP-CAP II –December @ICAN

www.auditnca.com



On the propriety of any expenditure and its authorization, if in the opinion of the Auditor General
such expenditure is a reckless one or is an abuse of national property, whether movable or
immovable, despite that the expenditure confirms to the authorization, and

 On the propriety of all authorizations issued in respect of any grant of national property whether
movable or immovable, fixed or current, or underwriting of any revenue, or any contract, license or
permits relating to mining, forest, water resources, etc. and any other act of abandoning movable
or immovable, assets of the nation.

Negotiable Instruments Act, 2034
28) Crossing after issue:
It may be noted that the crossing of a cheque is an instance of an alteration which is authorized by the
act.





If cheque has not been crossed, the holder there of may cross it either generally, or specially.
If it is crossed generally, the holder may cross it, specially.
If it is crossed, either generally or specially the holder may add the words “not negotiable”.
If a cheque is crossed specially, the banker to whom it is crossed, may again cross it specially to
another banker, his agent, for collection. This is the only case where the act allows a second special
crossing by a banker and for the purpose of collection.

29) Holder due in course and Payment in due course:
Answer:
Holder in Due Course:

In the case of an instrument payable to bearer "holder in due course"means any person who, for
consideration became its possessor before the amount mentioned in it became payable.
In the case of an instrument payable to order, "holder in due course" means any person who became
the payee or endorsee of instrument before the amount mentioned in it became payable. In both the
case, he must receive the instrument without having sufficient cause to believe that any defect existed
in the title of the person from whom he derived his title. Thus a person who claims to be "holder in Due
Course" is required to prove that:




On paying valuable consideration, he became either possessor of the instrument if payable to
bearer or endorsees thereof , if payable to order,
He had come into the possession of the instrument before the amount due there under became
actually payable and
He had come to possess the instrument without having sufficient cause to believe that any
defect existed in the title of transferor from whom he derived his title.

Payment in Due Course:
Payment in due course means payment in accordance with the apparent tenor of the instruments in
good faith and without negligence to any person in possession thereof under circumstances which do
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not afford a reasonable ground for believing that he is not entitled to receive payment of the amount
therein mentioned. In order that such payment may operate as a discharge of a negotiable instrument,
it must fulfill the following conditions:
That the payment should be in accordance with the apparent tenor of the instrument. The connotation
of the expression "Apparent Tenor" is "in accordance with what appears on the face of the instrument
to be the intention of the parties. Consequently, it is imperative that the payment should be made at or
after maturity. A payment before maturity is not a payment in accordance with apparent tenor of the
instrument; and such it is not a payment in due course. Further, such payment should be made in
money only, because the instrument expressed to be payable in money. A different form of payment
may however be adopted but only with the consent of the holder of the instrument.
That the person to whom payment is made should be in possession of the instrument. Therefore,
payment must be made to the "holder" or a person authorized to receive payment on his behalf.
Suppose, the instrument is payable to a particular person or order and is not endorsed by him. Payment
to any person in actual possession of the instrument in such case, will not amount to the payment in
due course. However, in the event of the instrument being payable to bearer or endorsed in blank the
payment to a person who possesses the instrument is, in the absence of suspicious circumstances,
payment in due course. Any party to a bill, but not any stranger, may pay it; and on payment, acquire
the rights of the holder against all parties prior to him. But a stranger may pay protest for honour of
some party to the bill or note.
That the payment should be made in good faith, without negligence, and under circumstances which do
not afford a reasonable ground for believing that the person to whom it is made is not entitled to
receive the amount. If suspicious circumstances are there, the person making the payment is to at once
put on an enquiry. If he does not make the enquiry, the payment would not be in due course.

30) Write about the Notice of Dishonor in case of non acceptance and non-payment.
Answer:
Dishonor by Non Acceptance:
A bill may be dishonored either by non-acceptance or by non-payment. A dishonor by non acceptance
may take place in any one of the following circumstances:
a) When the drawee either does not accept the bill within 48 hours of presentment or refuse to accept
it;
b) When one of several drawees, not being partners, makes default in acceptance;
c) When drawee gives a qualified acceptance;
d) When presentment for acceptance is excused and the bill remains unaccepted; and
e) When the drawee is incompetent to contract.
Note that presentment is not necessary where the drawee after diligent, search cannot be discovered,
or where the drawee is incompetent to contract or here the drawee is fictitious person.
When a bill has been dishonored by non acceptance, it gives the holder an immediate right to have
recourse against the drawer or the endorser. Since a dishonor by non acceptance constitutes a material
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ground entitling the holder to take action against the drawer, he need not wait till the maturity of the
bill for it to be dishonored on presentment for payment.
Dishonor by Non Payment:
An instrument is dishonored by non-payment when the party primarily liable e.g.; the acceptor of a bills
of exchange, maker of a promissory note or the drawee of a cheque, make default in payment. An
instrument is also dishonored for non-payment when presentment for payment excused and the
instrument, when overdue, remains unpaid.
31) Write short notes on Noting and Protesting
Answer:
Noting:
Noting is a convenient mode of authenticating the fact that a bill or note has been dishonored. When a
note or a bill has been dishonored by non acceptance or non-payment, the holder causes such dishonor
to be noted by a Notary Public. Noting is a minute recorded by a notary public in the dishonored
instrument. When an instrument, say a bill of exchange, is to be noted for dishonor, it is taken to
Notary Public who presents it once again for acceptance or payment, as the case may be; and if the
drawee or acceptor still refuses to accept or pay the bill, it is noted, i.e., a minute is prepared containing
date of dishonor, reason for such dishonor, etc; which is attached to the instrument; and the facts are
noted on the instrument.
Protesting:
When an instrument is dishonored, the holder may cause the fact not only to be noted, but also to be
certified by a Notary Public that the bill has been dishonored. Such a certificate is referred to as a
protesting.
Neither noting nor protesting is compulsory in the case of inland bills; however, every foreign bill of
exchange must be protested for dishonor when such a protest is required by the law of the country
where the bill was drawn. The advantage of both noting and protesting is that it constitutes prima facie
evidence in the court that instrument has been dishonored. Any bill or document which has been noted
can be protested any time thereafter for taking legal action against the parties.
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Industrial Enterprises Act, 2049
32) Mention objectives of Industrial Enterprises Act, 2049.
Answer:
As per the preamble of Industrial Enterprises Act, 2049, following are the objectives of the Act:
 Economic development of country;
 Fostering industrial enterprises in a competitive manner;
 Increment in the productivity and
 To make the environment of industrial investment more congenial, straightforward and
encouraging.

33) Mention National Priority Industry as per Industrial Enterprises Act, 2049.
Answer:
As per annexure 4 of the Industrial Enterprises Act, 2049 following are the industries categorized as
national priority industry:
1. Agro and Forestry –based Industries.
2. Engineering Industry (Producing Agricultural and Industrial machine).
3. Industry manufacturing Fuel Saving or Pollution Control Devices.
4. Solid Waste Processing Industry.
5. Road, Bridge, Tunnel, Ropeway, Flying Bridge, constructing and Operating Industry, and Trolley Bus
and Tram Manufacturing and Operating Industry.
6. Hospital and Nursing Home (Only outside the Kathmandu Valley).
7. Industries Producing Ayurvedic, Homeopathic and other Traditional Medicine, and
Industries Producing Crutch, Seat Belt, Wheel chair, Stretcher and Stick and so on to be used in aid of
the disabled and orthopedic.
8. Cold Storage installed for the storage of Fruits and Vegetables.
34) Makalu industry has been in operation from 2065 Sharwan; however, industry is in consecutive
losses since its establishment. Council of Ministers, Government of Nepal thinks that it will be
more beneficial to protect the employment of industry's worker or employee rather than to
liquidate the company, consequently, Government of Nepal decided to nationalize the industries.
Give your opinion based on the relevant provisions of the law.
Answer:
Background of the Case:
Makalu industry is suffering from the losses since its establishment. Industry's management is thinking
to liquidate the company and Government of Nepal wants to protect the employment of the worker
and employee of the industry and wants to nationalize the industry. This case is related to the
nationalization of the industries as per Industrial Enterprises Act, 2049.
Provision of the Relevant Provision of the Act
Section 21 of the Industrial Enterprises Act, 2049 states that Government of Nepal shall not
nationalized any industries. Nationalization of the industry means to take over the industry by
Government of Nepal.
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Conclusion:
Government of Nepal shall not be allowed to nationalize the industry as per the Section 21 of the
Industrial Enterprises Act, 2049. Decision of the Government of Nepal is inconsistent with Industrial
Enterprises Act, 2049. If promoters of the Makalu industry thinks that it can able to pay debts and
liabilities they can voluntary liquidate the company by fulfilling the procedures mentioned in the
concerned act.
35) Powers of Government of Nepal as per Industrial Enterprises Act, 2049.
Answer:
Government of Nepal shall take any action to any person who has done the following actions:
 Establishing any industry without permission or
 Noncompliance with the terms and conditions set forth in the license or
 Noncompliance with the terms and conditions set forth certificate of registration or
 Violation of other provisions of Industrial Enterprises Act, 2049.
Power of Government of Nepal in case of violation of above conditions:
(a)
(b)
(c)

To impose a fine in an amount not exceeding Rs. 500,000,
To cancel the registration or permission of the industry,
To cause to close down the industry;
Before taking any action, Government of Nepal shall give reasonable opportunity to explain or
correct the mistake. If any person is dissatisfied with the actions taken by Government of Nepal
may file an appeal to an Appellate Court within thirty five days of the notification thereof.

Foreign Investment and Technology Transfer Act, 1992
36) Write down objectives of Foreign Investment and Technology Transfer Act 1992.
Answer:
As per the preamble of Foreign Investment and Technology Transfer Act, 1992 following are the
objectives:
 Process of industrialization of the country;
 To promote foreign investment and technology transfer;
 To make the economy viable, dynamic and competitive and
 Maximum mobilization of the limited capital, human and the other natural resources.
37) Define Foreign Investment and Technology Transfer.
Answer: Section 2(b) of the Foreign Investment and Technology Transfer Act, 1992 defines foreign
investment as the following investment made by a foreign investor in any industry:
 Investment in Share (Equity);
 Reinvestment of the earnings derived from the investment Equity Share investment;
 Investment made in the form of loan or loan facilities.
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Section 2(b) of the Foreign Investment and Technology Transfer Act, 1992 defines foreign investment as
any transfer of technology to be made under an agreement between an industry and a foreign investor
on the following matters:
 Use of any technological right, specialization, formula, process, patent or technical know-how of
foreign origin;
 Use of any trademark of foreign ownership;
 Acquiring any foreign technical, consultancy, management and marketing service.
38) Mention repatriation procedures of loans and interest by an industry established in Nepal with
foreign loans under the Foreign Investment and Technology Transfer Act, 1992.
Answer: Section 5 (2) ( c) of the Foreign Investment and Technology Transfer Act 1992 provides for
repatriation in foreign currency of loan principal and interest arising out of foreign investments.
The industry desiring to repatriate foreign currency has to apply to the Department of Industries for
permission to send out the principal amount of loan and interest on the foreign loan obtained with the
approval of Department of Industries along with the following documents:
i. Certificate from the commercial bank for transfer of loan amount into Nepal.
ii. Custom declaration certificate and invoice of the plant and machinery if the loan was obtained in the
form of machinery.
iii. Date of approval of loan agreement and
iv. Approval of Nepal Rastra Bank to effect through the banking channel.

39) Mention industries where permission for foreign investments are not allowed.
Answer: No permission shall be granted for making foreign investment in the industries set forth in the
Annex of Foreign Investment and Technology Transfer Act, 1992. Annex has categorized those
industries into Part A and Part B. The details are:
Part (A)
Cottage Industries, Personal Service Business (Business such as Hair Cutting, Beauty Parlor, Tailoring,
Driving Training etc.), Arms and Ammunition Industries, Explosives, Gunpowder, Industries related to
Radio-Active Materials, Real Estate Business (Excluding Construction Industries), Motion Pictures
Business (Produced in state and national language of the nation), Security Printing, Currencies and
Coinage Business
Part (B)
Other Retail Business except the retail business instantly conducted more than two countries as
international transaction, Bidi (Tobacco), (Excluding those exporting more that 90%), Internal Courier
Service, Atomic Energy, Poultry Farming, Fisheries, Bee-Keeping, Other Consultancy Services such as
Management, Accounting, Engineering and Legal Services besides Consultancy Services having the
foreign investment up to Fifty One percent, Beauty palour, Domestic food processing methods in rent,
Local catering Service, Rural tourism
Provided that permission may be granted for the transfer of technology in such industries.
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Labour Act, 2048
40) Demand cannot be claimed with Organization.
Answer:
As per Section 75 of Labour Act, 2048, following claims cannot be made to the organization:
 Which is contrary to the Constitution of Nepal;
 Which would affect other's interest due to being based on untestified or baseless
allegation;
 Matter which is prejudicial to the personal conduct of any worker or employee;
 Matters unrelated to the Enterprise; and
 Where a period of two years has not elapsed since the date of last collective agreement.
41) A company wants to employ foreign citizen to improve in the production quality. Based on Labour
Act, 2048, Answer the following questions:
i. Can foreign national appointment is possible in Nepal?
ii.
If yes, write down the process.
iii.
Who gives permission to appoint foreign national?
iv. Up-to when foreign national can be employed?
v.
What need to fulfill by industry after completing 7 years?
vi. Can repatriation of salary and allowances are allowed?
Answer:
i.

Section 4A of Labour Act, 2048 does not permit to engage non-Nepalese citizens at work in any
of the post in an Enterprise.

ii.

An advertisement in national level public newspapers and journals shall have to publish and if
Nepali citizens are not found then apply to Department of Labour for the approval to appoint a
non-Nepalese citizen.

iii.

Department of Labour may, on the recommendation of the Labour Office, grant approval to
engage a non-Nepalese citizen.

iv.

Foreign national can be appointed for a maximum period of upto five years, not exceeding two
years at a time and in the specialized kind of skilled technical post, for a period upto seven
years.

v.

Industry shall have to make arrangements for making the Nepalese citizens skilled and for
replacing non-Nepalese citizens gradually by them.

vi.

As per Industrial Enterprises Act, 2049 foreign employee can repatriate not exceeding 75%
remuneration, allowances and benefits in foreign currency.
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42) Welfare Officer
Answer:
As per Section 68 of Labour Act, 2048 enterprise shall have to appoint welfare officer. Where the
Welfare Officer and Assistant Welfare Officer are appointed Department of Labour shall be informed of
such appointment. Provision regarding welfare officer shall be as follows:
Where 250 or more workers or employees are engaged: One Welfare Officer
Where 1,000 or more workers or employees are engaged: One Welfare Officer and 1 Assistant Welfare
Officer.
In the enterprise where there are less than two hundred fifty workers or employees, the Proprietor may
designate or appoint any officer of the enterprise as the Welfare Officer.
43) Write the Special Provisions relating to Tea Estate:
Answer:
The special provision in respect of the tea estate shall be as follows:
(a) Formation of Committee:
Government of Nepal may constitute, as prescribed, a Committee to provide necessary advice on
promotion, policy formulation and other related matters in respect of the tea estates.
(b) Provision for Quarter:
The Proprietor shall have to make arrangements for appropriate quarters within the tea-estate for the
workers who do not have their residence nearby.
(c) Provisions of Primary Health Care:
The Proprietor shall have establish a primary health care center under the responsibility of a trained
employee in order to provide free primary treatment of minor injuries to the workers and employees
engaged within the tea-estate and to the members of their family.
(d)
Safety Devices:
The Proprietor shall have to provide safety devices and equipment required for personal protection of
the workers of the tea-estate.
(e)
Provisions of Primary School:
The Proprietor of a Tea-estate shall run a primary school if there are fifty or more children of the age
between five and fourteen years, receiving primary education, of the workers residing in the quarters
provided by the tea-estate and in case there is no school within a distance of one kilometer from the
tea-state.
(f)
Daily Consumer Goods:
The Proprietor shall have to arrange to make the daily consumer goods easily available to the workers
and employees, if there is no market near the tea-estate.
(g)
Provision for Entertainment:
The Proprietor shall have to make necessary arrangements for appropriate sports facilities within the
tea-estate for physical and mental development of the workers of the tea-estate.
(h)

To get the works done on contract:
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This provision shall not be deemed to prevent from entering into agreement between the Proprietor
and the workers of the tea-estate in respect of doing certain specified works of the tea-estate under
contract.
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Bonus Act, 2030
44) Buddha Cottage industry, employing 9 worker and employee has been in operation in its own
factory located at Nawalparasi. Buddha Cottage industry able to earn profit for the fiscal year
2071/72 and became confused regarding the distribution of bonus. State relevant provision of
Bonus Act, 2030 for distribution of bonus.
Answer:
Background of the Case:
Buddha Cottage industry is confused about the provision on the distribution of bonus to its worker and
employee since industry has able to earn profit during the fiscal year. Industry has employed 9 workers
and employees during the fiscal year 2071/72. This case is to handle as per the provisions of the Bonus
Act, 2030.
Relevant provision of Bonus Act, 2030:
Bonus Act shall be applicable to "Enterprise" as defined by Bonus Act. Enterprise means any factory,
company, organization, association, firm or group thereof, established under the prevailing laws for the
purpose of operating any industry, profession or service, where ten or more workers or employees are
engaged and this expression also includes:
(1) Tea estates, established under the law for commercial purpose;
(2) Enterprise operating within the industrial districts established by Government of Nepal where less
than ten workers or employees are engaged.
Similarly, other provision states that an enterprise which generates profit has to pay bonus. Which
means enterprises which employ ten or more worker or employee shall have to pay 10% bonus from
the net profit during the fiscal year. However, Bonus act shall be applicable only to the enterprises
defined above.
Conclusion:
The employee employed by Buddha Cottage Industry is only seven. Bonus Act, 2030 shall be applicable
to those enterprises which have employed 10 or more than 10 worker or employees throughout the life
of the Company. In this case, Bonus shall not be distributed to worker and employee by the Buddha
Cottage Industry.
45) A company having head office and 4 branches has following profit and loss for fiscal year
2071/72. Determine whether the company needs to declare bonus as per Bonus Act, 2030. Does
the loss generating branches employee eligible to get bonus?
Head office

Profit

Rs. 150,000

Butwal Branch

Loss

Rs. 50,000

Biratnagar Branch

Loss

Rs. 35,000

Birgunj Branch

Loss

Rs. 25,000

Birtamod Branch

Profit

Rs. 10,000

Answer:
For the purpose of computation of bonus under Bonus Act, 2030 the branches or sub-branches of any
enterprise situated in various places shall be treated as part of the Enterprise. Establishment includes
departments, undertakings and branches too. After considering all the profit and losses, if there is net
profit; enterprise shall have to declare 10% of bonus amount from the net profit of the Enterprise. In
the above case, enterprise has to declare 10% bonus on Rs. 50,000.
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Similarly, Section 6 of the Bonus Act, 2030 states that every employee who has worked for more than
half of the working period to be worked in a fiscal year shall be entitled to obtain bonus. Instead of
determining branch wise profit and loss, profit and loss statement of the enterprise as a whole shall be
calculated considering branches and sub branches as a single enterprises and if employee works for
more than half of the working period of an enterprise, they are eligible to get bonus provided all the
other requirement of the Bonus Act, 2030 has been fulfilled.
Here, the employee of the Branch shall be eligible to get bonus, if they have worked more than half of
the working period of the company.
46) Mr. A received the following payments from the employer during a year. Calculate his salary for
the purpose of the Bonus Act, 2030.
Particulars
Salary
Dearness Allowance
Provident Fund
Bonus
Overtime

Amount (Rs.)
20,000
20,000
4,000
10,000
2,000

Particulars
Conveyance allowance
Telephone
Leave salary
Medical benefit

Amount (Rs.)
5,000
1,500
2,000
5,000

Answer: Eligible Salary/Wages for Bonus: Means any kind of remuneration payable to an employee in
cash for the work done in an enterprise. Provided that, this term does not include any other amounts to
be obtained by an employee for electricity, water supply, medicine, travel, bonus, provident fund or
subsidies.
In the above case, eligible salary for the purpose of bonus calculation is:
Salary
Rs. 20,000
Dearness Allowance Rs. 20,000
Leave Salary
Rs. 2,000 (Leave salary will be taken, if accounted for on cash basis).
47) Nepal Oil Corporation (NOC) a Government owned corporation has able to generate profit of Rs.
10 Million. Board of Directors of NOC has declared 10% staff bonus from the Net Profit and
distributed to its employee. Give your opinion can NOC declare bonus from the Net profit?
Answer:
Section 5(3) of Bonus Act, 2030 states that the percentage of bonus and other matter relating to bonus
which is to be distributed by the Government owned enterprises shall be as determined by
Government of Nepal.
Every establishment owned by the Government of Nepal, other than factory shall be required to
allocate bonus eight percent of the net profit made by it every fiscal year. The Government of Nepal
may also, if it so deems necessary, issue an order under the Act, prohibiting the payment of bonus by
any establishment owned by it, other than a factory.
In the Above case, NOC is government owned corporation and need to obtain prior approval from
Government of Nepal before declaration of bonus. The declaration of bonus made by the Board of
Directors is inconsistent and invalid as per Bonus Act, 2030. Similarly, NOC cannot declare 10% bonus
from its net profit because percentage of bonus to be distributed shall be as prescribed by Government
of Nepal.
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48) A private company established in fiscal year 2068/69 has following profitability:
Fiscal Year 2068/69

Loss Rs. 160,000

Fiscal Year 2069/70

Loss of Rs. 100,000

Fiscal Year 2070/71

Loss of Rs. 50,000

Fiscal Year 2071/72

Profit of Rs. 130,000

Determine whether the company is eligible to declare staff bonus for fiscal year 2071/72 from the
profit of the company as per Bonus Act, 2030.
Answer: Section 5 (1) provides that every establishment making profit should allocate 10% of the net
profit made in a year for bonus to employee. The profit to consider for declaration of staff bonus is to
consider net profit during the year and not have a look for accumulated losses of the enterprise. If in a
fiscal year, company is in net profit can declare 10% staff bonus from the net profit of the company.
To declare staff bonus, act has not made provision to recover all the accumulated profit and losses up
to previous year. In the above case, company can declare 10% staff bonus from the profit of the fiscal
year 2071/72.
49) Mention the circumstances in which employee shall restrict to obtain Bonus:
As per Section 8 of Bonus Act, 2030; an employee shall not be entitled to obtain bonus under this Act, if
he/she is punished or dismissed from service for committing any act as follows: Provided that, this
Section shall not be deemed to be prejudiced to obtain in the case of the bonus for a period before
committing such a punishable act.
 Theft of the property of the enterprise or any damage to such property.
 Illegal strike or abetment to other for such strike,
 Riots or breaching of discipline.
50) Write down the disputes settlement mechanism as per Bonus Act, 2030.
Answer:
As per Section 16 of the Bonus Act, 2030; following are the disputes settlement mechanism:
Labour Office through Mutual Negotiations:
If any dispute arises between employee and management with respect to the bonus to be payable, the
Labour Office shall resolve such dispute by negotiations having invited both the parties.
Labour office through collection of Evidence:
If the dispute could not be resolved by negotiations as per above, the Labour Office shall ask to
concerned enterprise and employees to produce necessary documents and statements of accounts and
shall give a decision on the basis of such documents and statements.
Appeal to Labour Court
The party who is dissatisfied with the decision of Labour Office, may appeal to the Labour Court, within
thirty five days of receipt of such notice.
Labour Court's Decision
Decision made by the Labour Court shall be final one.
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Insurance Act 2049:
51) How insurance premium is paid at the time of cancellation of license of an insurer.
Answer:
After the cancellation of license, every insurer shall pay the amount received as insurance to the
person, organization or the Insurance Board, within the period and method specified by the Insurance
Board. According to the type of insurance, following is the payment method:
In case of Life Insurance: Premium paid plus bonus amount as specified by Insurance Board.
In case of Non Life Insurance: Uncovered proportion of risk on proportionate basis.
52) Difference between subrogation and Contribution:
Subrogation
Question of Subrogation does not imply more than
one insurer.
Subrogation is the substitution of one person in place
of another person in place of another in relation to
the claim, its rights, remedies or securities.

Subrogation does not imply more than one insurance.

The objective is substitution of one person in place of
another so that the one who is substituted succeeds
to the rights and remedies of another person.
After satisfying the claim, the insurer stands in the
place of insured. He may recover from a third party
who would have been liable to pay had there been no
insurance.

Contribution
Question of contribution comes where there is more than
one contract of insurance.
Contribution is the right of the insurers to claim from
other some payment towards the loss and arises only
where there is double insurance. It takes place where
different insurers insure the same interest in respect of
the same property and the same perils.
Contribution implies more than one contract of insurance
each of which undertakes a similar, if not identical,
liability in respect of the same subject matter and the
same interest therein.
The objective of contribution is to distribute the actual
loss in such a way that each bears his proper share. No
one insurer is more liable than any other, no more than
the whole loss can be recovered.
In contribution, after making payment to the insured,
recovers the amount that he has paid in excess of his
share from other insurers.

53) Difference between Insurance Agent and Broker
Insurance Agent

Broker

Means a person other than a salaried employee of an
insurer who has obtained a license pursuant to Section
30 to work on behalf of the insurer on the basis of
commission. Section 2(l) of Insurance Act, 2049.
Insurance Agent is a natural person.
A recommendation letter of insurer requires to get
license for insurance agent.
At least SLC pass or equivalent course shall be the
educational qualification.
Renewal fee is Rs. 200
Receives the commission amount. Insurer may also
provide incentive bonus in addition to the commission.

Means a person who has obtained a license pursuant to
Section 30B, to work as an intermediary between an
insurer and insured relating to insurance business.
Insurance Broker is a corporate body.
No such recommendation letter of insurer requires to
get license of broker.
The General manager of Broker Company shall have 15
years experience in insurance business.
Renewal fee is of Rs. 25,000.
Receives the commission amount by acting on behalf of
insurer.

54) Mention the objectives and formation of Insurance Tariff Advisory:
Answer:
Objectives of Insurance Tariff Advisory:
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 To provide necessary advice and recommendation to the Insurance Board relating to the
determination of the tariff of the Insurance Business.
Formation: There shall be following members of Insurance Tariff Advisory Committee:
Chairperson, Insurance Board –Chairperson
Three persons from among the Chief of Insurers as nominated by the Nepal Government –Member
Secretary, Insurance Board –Member-Secretary
55) Write Short Notes on: Insurable Interest
Answer:
For an insurance contract to be valid, the insured must possess an insurable interest in the subject
matter of insurance. The insurable interest is pecuniary interest whereby the policy holder is benefited
by the existence of the subject matter and is prejudiced by the death or damage of the subject matter.
The essentials of a valid insurable interest are:





There must be a subject matter to be insured
The policyholder should have monetary relationship with the subject matter
The relationship between the policyholders and subject matter should be recognized by law.
The financial relationship between the policyholder and subject matter should be such that the
policy holder is economically benefited by the survival.
56) Mention order of priority in settlement of liabilities in case of liquidation of insurer:
Answer:
As per Section 41B of Insurance Act, 2049; if any Insurer is dissolved due to the cancellation of its
registration, the liabilities shall be settled in the following order of priority
(a) The expenses incurred for the dissolution,
(b) The amount to be paid against the insurance claims to the Insured pursuant to Section 16,
(c) The remuneration and other outstanding amounts to be obtained by the employees of the Insurer,
(d) Loan amounts,
(e) The amount to be paid to the Board,
(f) The amount to be paid to the Government of Nepal.
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Contract Act, 2056
57) Mention place for performing contract:
Answer:







In case any specific place has been specified in the contract for performing the work, the work
shall be performed at the same place.
In case any party has to hand over or deliver goods to the other party under the contract and
the place where those goods are to be hands over or delivered has not been specified in the
contract, the contract shall be deemed to have been concludes with a provision to and over or
deliver the goods at the place where those goods are stored.
In case the specific place where the work mentioned in the contract has to be performed, has
not been specified in the contract, and where as that work can be performed only in as specific
place or in case the work needs to be performed in any specific place due to the general practice
and custom or the nature of the work, the contract shall be deemed to have been concluded
with a provision to perform at work at place.
In case the place for performing the work prescribed in the contract shall inform the other party
to specify a reasonable place for performing the work and the other party shall specify a
reasonable place to perform the work.

58) Mention Circumstances in which contracts need not be performed as per Contract Act, 2056.
Answer: Work under a contract need not be performed in any of the following circumstances as per
the section 73 of Contract Act, 2056:





a)
b)

c)
d)

In case one party to the contact absolves the other than from fulfilling the obligations according
to the contract.
In case a voidable contract is made void by the party concerned;
In case one cannot execute the contract due to its violation by the other party;
In case it becomes unnecessary to perform the work mentioned in the contract under any
provision of this act;
In case it becomes unnecessary to comply with the contract under section 79. Section 79 states
following contracts need not to be performed:
In case the contract becomes illegal and it cannot be executed;
In case it becomes impossible to execute the contract due to emergence of such situations as
war, floods landslides, fire, earthquakes, and volcanic eruptions, which are beyond the control
of human beings;
In case anything essential for executing the contract is destroyed or damaged, or no longer
exists, or cannot be obtained;
In case the contract has been signed with a provision to provide services on the basis of
efficiency, skill or talent, and the person providing such service dies or loses his/her sense or
becomes incapable of performing the contract because of physical or mental disability.

59) Write Short Notes on Quantum Meruit
Answer: Quantum meruit means so much as one deserves (as much as one has earned), which is a
reasonable amount for the work done. A quantum meruit action arises where work is done or
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services are rendered by one person for person entitling the former to receive a reasonable
remuneration there from. Quantum meruit is applied when a person claims reasonable
remuneration for his services when there is no enforceable contract that expresses promise as to
the amount of remuneration.
Under section 85 of Contract Act, 2056, the aggrieved party may claim payment in proportion to the
work performed or the amount paid by him in cash or in kind in any of the following circumstances:
In case contract is terminated due to mistake of the second party at a time when the first party has
already completed the work to be performed under the contract or is performing it. In case the
second party was availed of any service or goods that has been provided to him without clear
intentions of giving it free of cost.
60) Writes short notes on Privity of Contract
Answer: A person may be a stranger to the consideration but he should not be a stranger to the
contract because privity of contract (i.e. Relationship subsisting between the parties to a contract) is
essential for enforcing any of the rights arising out of the contract. It being a fundamental principle
of the law of contract that a stranger to a contract cannot sue, who is a party to a contract can sue
on it.
Under section 78 (1) of contract act-only a person who is a party to a contract may demand the
execution of that contract from other party. Provided that, in case the contract has been signed for
the benefit of any person, such person may demand the execution of that contract is even if he/she
is not a party to that contract.
The rule of privity of contract is subject to the following exceptions.
a) In case of trust, beneficiary can sue in his own right to enforce his right under the trust though he
was not a party to the contract between the settler and the trustees.
b) An addressee of an insured article is entitled to sue the post office in case of loss, as on receipt of
such article, the post office becomes in law a constructive trustee for the addressee.
c) Where a provision is made in a partition or family arrangement for maintenance or marriage
expenses of female members, such members though not parties to the agreement, can sue on the
footing of the arrangement.
d) When the person constitutes himself, as the agent of the third party
e) Where a contract is entered into by an agent, the principle can sue on it.
f) In case of assignment of rights under a contract in favor of a third party either voluntarily or by
operation of law, the assignee can enforce the benefits of the contract.
61) Sher Bahadur left his motorbike in a workshop for repair. Dinesh, the senior mechanic of the
workshop said that Sher Bahadur’s motorbike would be ready by the evening. When Sher
Bahadur went to get his motorbike back, Dinesh denied returning his bike saying Sher Bahadur
did not pay the bill amount as per the rules of the workshop. Can Dinesh hold the bike? Is there
any contract between them and is there any other solution as per other prevailing laws of Nepal?
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Answer:
Section 32 of Contract Act, 2056 states that in case person has given any property for repair,
improvement or renovation in any way to any person, the latter shall return it to the former after
collecting expense or service charge fixed for repair, improvement or renovation. The property
handed over for repair shall be returned to the concerned owner after repairing, improving or
renovating it within the period mentioned in the contract. In case it is not returned within the
prescribed period, or any additional loss or damage is caused to the property or the property is
damaged in such a way as to become unusable in the course of repair, improvement or renovation,
action shall be taken as provided for in the contract, and if no provision has been made in the
connection in that contract, an appropriate compensation shall be paid to the concerned owner.
Notwithstanding anything contained elsewhere, the person repairing, improving or renovating any
property may keep it with him/her until the cost of repair, improvement or renovation or the
service charge fixed for that purpose is paid. In case the cost or service charge is not paid within a
reasonable period, the person repairing, improving or renovating the property may recover his/her
expenses or service charge by selling the property.
Hence, Sher Bahadur must pay the agreed amount as per the contract to get his motorbike back;
otherwise Dinesh, the senior mechanic can hold until it is paid.

62) Sher Bahadur left his motorbike in a workshop for repair. Dinesh, the senior mechanic of
the workshop said that Sher Bahadur’s motorbike would be ready by the evening. When
Sher Bahadur went to get his motorbike back, Dinesh denied returning his bike saying
Sher Bahadur did not pay the bill amount as per the rules of the workshop. Can Dinesh
hold the bike? Is there any contract between them and is there any other solution as per
other prevailing laws of Nepal?
Answer:
Section 32 of Contract Act, 2056 states that in case person has given any property for repair,
improvement or renovation in any way to any person, the latter shall return it to the former
after collecting expense or service charge fixed for repair, improvement or renovation. The
property handed over for repair shall be returned to the concerned owner after repairing,
improving or renovating it within the period mentioned in the contract. In case it is not
returned within the prescribed period, or any additional loss or damage is caused to the
property or the property is damaged in such a way as to become unusable in the course of
repair, improvement or renovation, action shall be taken as provided for in the contract,
and if no provision has been made in the connection in that contract, an appropriate
compensation shall be paid to the concerned owner.
Notwithstanding anything contained elsewhere, the person repairing, improving or
renovating any property may keep it with him/her until the cost of repair, improvement or
renovation or the service charge fixed for that purpose is paid. In case the cost or service
charge is not paid within a reasonable period, the person repairing, improving or
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renovating the property may recover his/her expenses or service charge by selling the
property.
Hence, Sher Bahadur must pay the agreed amount as per the contract to get his motorbike
back; otherwise Dinesh, the senior mechanic can hold until it is paid.
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